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A Bill for an Act to amend the law related to 1 

competition and workplace relations, and for 2 

related purposes 3 

The Parliament of Australia enacts: 4 

1  Short title 5 

  This Act is the Competition and Fair Work Legislation Amendment 6 

(Banning Unfair Non-Competes) Act 2026. 7 

2  Commencement 8 

 (1) Each provision of this Act specified in column 1 of the table 9 

commences, or is taken to have commenced, in accordance with 10 
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column 2 of the table. Any other statement in column 2 has effect 1 

according to its terms. 2 

 3 

Commencement information 

Column 1 Column 2 Column 3 

Provisions Commencement Date/Details 

1.  Sections 1 to 3 

and anything in 

this Act not 

elsewhere covered 

by this table 

The day after this Act receives the Royal 

Assent. 

 

2. Schedules 1 

and 2 

The first 1 January, 1 April, 1 July or 

1 October to occur after the day this Act 

receives the Royal Assent. 

 

Note: This table relates only to the provisions of this Act as originally 4 

enacted. It will not be amended to deal with any later amendments of 5 

this Act. 6 

 (2) Any information in column 3 of the table is not part of this Act. 7 

Information may be inserted in this column, or information in it 8 

may be edited, in any published version of this Act. 9 

3  Schedules 10 

  Legislation that is specified in a Schedule to this Act is amended or 11 

repealed as set out in the applicable items in the Schedule 12 

concerned, and any other item in a Schedule to this Act has effect 13 

according to its terms. 14 
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Schedule 1—Amendment of Competition and 1 

Consumer Act 2010 2 

Competition and Consumer Act 2010 3 

1  Subsection 4(1) (definition of cartel provision) 4 

After “45AD”, insert “or 45ADA”. 5 

2  Section 45AA 6 

Omit: 7 

• A cartel provision is a provision relating to: 8 

substitute: 9 

• There are 2 kinds of cartel provisions. 10 

• One kind of cartel provision is a provision relating to: 11 

3  At the end of section 45AA 12 

Add: 13 

• The other kind of cartel provision is a no-poaching provision, 14 

or a wage-fixing provision, by parties in relation to each 15 

other’s staff. 16 

4  Section 45AB 17 

Insert: 18 

staff, of a party to a contract, arrangement or understanding, means 19 

an individual who is an employee of that party. 20 

Note 1: An individual’s employment status (for example, whether the person 21 

is permanent, casual or part-time) is irrelevant. 22 

Note 2: Party has an extended meaning—see section 45AC. 23 
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5  Section 45AD (heading) 1 

Repeal the heading, substitute: 2 

45AD  Cartel provisions—goods and services 3 

6  After section 45AD 4 

Insert: 5 

45ADA  Cartel provisions—conduct between parties that employ 6 

staff 7 

 (1) For the purposes of this Act, a provision of a contract, arrangement 8 

or understanding is a cartel provision if: 9 

 (a) subsection (2) or (3) applies to the provision; and 10 

 (b) the provision is not already a cartel provision because of 11 

section 45AD. 12 

Note: Party has an extended meaning—see section 45AC. 13 

No-poaching provisions 14 

 (2) This subsection applies to the provision if the provision has the 15 

purpose, or has or is likely to have the effect, of directly or 16 

indirectly: 17 

 (a) preventing a party from recruiting, soliciting or hiring 18 

another party’s current, former or future staff; or 19 

 (b) imposing notification or other requirements before a party 20 

can conduct any part of, or complete, a process that results in 21 

the recruiting, soliciting or hiring of another party’s current, 22 

former or future staff. 23 

Note: Paragraph (b) includes, for example, a requirement to seek permission 24 

from, or to pay a fee to, the other party before recruiting that other 25 

party’s current, former or future staff. 26 

Wage-fixing provisions 27 

 (3) This subsection applies to the provision if the provision has the 28 

purpose, or has or is likely to have the effect, of directly or 29 

indirectly fixing, maintaining, decreasing or controlling: 30 
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 (a) remuneration; or 1 

 (b) terms and conditions of employment; 2 

of the current or future staff of 2 or more parties to the contract, 3 

arrangement or understanding. 4 

Considering related provisions 5 

 (4) For the purposes of this Division, a provision of a contract, 6 

arrangement or understanding is taken to have the purpose, or to 7 

have or be likely to have the effect, mentioned in subsection (2) or 8 

(3) if the provision, when considered together with any or all of the 9 

following provisions: 10 

 (a) the other provisions of the contract, arrangement or 11 

understanding; 12 

 (b) the provisions of another contract, arrangement or 13 

understanding, if the parties to that other contract, 14 

arrangement or understanding consist of or include at least 15 

one of the parties to the first-mentioned contract, 16 

arrangement or understanding; 17 

has that purpose, or has or is likely to have that effect. 18 

Purpose/effect of a provision 19 

 (5) For the purposes of this Division, a provision of a contract, 20 

arrangement or understanding is not to be taken not to have the 21 

purpose, or not to have or to be likely to have the effect, mentioned 22 

in subsection (2) or (3) by reason only of: 23 

 (a) the form of the provision; or 24 

 (b) the form of the contract, arrangement or understanding; or 25 

 (c) any description given to the provision, or to the contract, 26 

arrangement or understanding, by the parties. 27 

7  Subsections 45AL(1), 45AM(1), 45AMA(1) and 45AN(1) 28 

(notes) 29 

Omit “A defendant bears an evidential burden in relation to the matter 30 

in subsection (1)”, substitute “A person who wishes to rely on this 31 

subsection bears an evidential burden in relation to the matter in this 32 

subsection”. 33 
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8  Section 45AO (after the heading) 1 

Insert: 2 

Section 45AD cartel provisions 3 

9  Section 45AO 4 

Before “Sections 45AF”, insert “(1)”. 5 

10  Section 45AO 6 

After “containing a cartel provision”, insert “that is a cartel provision 7 

because of section 45AD”. 8 

11  At the end of section 45AO 9 

Add: 10 

Section 45ADA cartel provisions 11 

 (2) Section 45AF does not apply in relation to a contract, arrangement 12 

or understanding containing a cartel provision that is a cartel 13 

provision because of section 45ADA if the defendant proves that: 14 

 (a) the cartel provision is: 15 

 (i) for the purposes of a joint venture; and 16 

 (ii) reasonably necessary for undertaking the joint venture; 17 

and 18 

 (b) the joint venture is for any one or more of the following: 19 

 (i) production of goods; 20 

 (ii) supply of goods or services; 21 

 (iii) acquisition of goods or services; and 22 

 (c) the joint venture is not carried on for the purpose of 23 

substantially lessening competition; and 24 

 (d) in a case where subparagraph 4J(a)(i) applies to the joint 25 

venture—the joint venture is carried on jointly by the parties 26 

to the contract, arrangement or understanding; and 27 

 (e) in a case where subparagraph 4J(a)(ii) applies to the joint 28 

venture—the joint venture is carried on by a body corporate 29 

formed by the parties to the contract, arrangement or 30 

understanding for the purpose of enabling those parties to 31 
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carry on the activity mentioned in paragraph (b) jointly by 1 

means of: 2 

 (i) their joint control; or 3 

 (ii) their ownership of shares in the capital; 4 

  of that body corporate; and 5 

 (f) for a provision that is a cartel provision because of 6 

subsection 45ADA(2)—the provision has, for each staff 7 

member of a party to the contract, arrangement or 8 

understanding, the purpose or effect covered by that 9 

subsection for a period that is no longer than the period: 10 

 (i) beginning on the day on which the staff member begins 11 

to be involved in any of the activities mentioned in 12 

paragraph (b); and 13 

 (ii) ending on the day that is 3 months after the day the staff 14 

member ceases to be so involved; and 15 

 (g) for a provision that is a cartel provision because of subsection 16 

45ADA(3)—the provision has, for each staff member of a 17 

party to the contract, arrangement or understanding, the 18 

purpose or effect covered by that subsection for a period that 19 

ends on the day the staff member ceases to be involved in 20 

any of the activities mentioned in paragraph (b); and 21 

 (h) any transparency requirements prescribed by the regulations 22 

have been met. 23 

Note: A defendant bears a legal burden in relation to the matter in this 24 

subsection (see section 13.4 of the Criminal Code). 25 

 (3) Section 45AG does not apply in relation to a corporation giving 26 

effect to a cartel provision that is a cartel provision because of 27 

section 45ADA if the defendant proves that: 28 

 (a) by reason of subsection (2) of this section, section 45AF does 29 

not apply in relation to the contract, arrangement or 30 

understanding that contains the cartel provision; and 31 

 (b) before the corporation gives effect to the cartel provision: 32 

 (i) each staff member of the corporation who is to be 33 

affected by that instance of giving effect to the cartel 34 

provision is given written notice by the corporation of 35 

the provision and of its consequences for them; and 36 
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 (ii) each staff member of the corporation who is to be so 1 

affected consents to being so affected. 2 

Note: A defendant bears a legal burden in relation to the matter in this 3 

subsection (see section 13.4 of the Criminal Code). 4 

Exceptions do not apply to other laws 5 

 (4) Subsections (2) and (3) do not exclude or limit the operation of a 6 

law of the Commonwealth or of a State or Territory that is capable 7 

of operating concurrently with this Part. 8 

12  Section 45AP (after the heading) 9 

Insert: 10 

Section 45AD cartel provisions 11 

13  Subsection 45AP(1) 12 

Omit “in relation to a contract, arrangement or understanding containing 13 

a cartel provision if the defendant”, substitute “to a person in relation to 14 

a contract, arrangement or understanding containing a provision that is a 15 

cartel provision because of section 45AD if the person”. 16 

14  After subsection 45AP(1) 17 

Insert: 18 

Section 45ADA cartel provisions 19 

 (1A) Section 45AJ does not apply to a person in relation to a contract, 20 

arrangement or understanding containing a cartel provision that is a 21 

cartel provision because of section 45ADA if the person proves 22 

that: 23 

 (a) the cartel provision is: 24 

 (i) for the purposes of a joint venture; and 25 

 (ii) reasonably necessary for undertaking the joint venture; 26 

and 27 

 (b) the joint venture is for any one or more of the following: 28 

 (i) production of goods; 29 

 (ii) supply of goods or services; 30 
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 (iii) acquisition of goods or services; and 1 

 (c) the joint venture is not carried on for the purpose of 2 

substantially lessening competition; and 3 

 (d) in a case where subparagraph 4J(a)(i) applies to the joint 4 

venture—the joint venture is carried on jointly by the parties 5 

to the contract, arrangement or understanding; and 6 

 (e) in a case where subparagraph 4J(a)(ii) applies to the joint 7 

venture—the joint venture is carried on by a body corporate 8 

formed by the parties to the contract, arrangement or 9 

understanding for the purpose of enabling those parties to 10 

carry on the activity mentioned in paragraph (b) jointly by 11 

means of: 12 

 (i) their joint control; or 13 

 (ii) their ownership of shares in the capital; 14 

  of that body corporate; and 15 

 (f) for a provision that is a cartel provision because of 16 

subsection 45ADA(2)—the provision has, for each staff 17 

member of a party to the contract, arrangement or 18 

understanding, the purpose or effect covered by that 19 

subsection for a period that is no longer than the period: 20 

 (i) beginning on the day on which the staff member begins 21 

to be involved in any of the activities mentioned in 22 

paragraph (b); and 23 

 (ii) ending on the day that is 3 months after the day the staff 24 

member ceases to be so involved; and 25 

 (g) for a provision that is a cartel provision because of subsection 26 

45ADA(3)—the provision has, for each staff member of a 27 

party to the contract, arrangement or understanding, the 28 

purpose or effect covered by that subsection for a period that 29 

ends on the day the staff member ceases to be involved in 30 

any of the activities mentioned in paragraph (b); and 31 

 (h) any transparency requirements prescribed by the regulations 32 

have been met. 33 

 (1B) Section 45AK does not apply to a person in relation to a 34 

corporation giving effect to a cartel provision that is a cartel 35 

provision because of section 45ADA if the person proves that: 36 
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 (a) by reason of subsection (1A) of this section, section 45AF 1 

does not apply in relation to the contract, arrangement or 2 

understanding that contains the cartel provision; and 3 

 (b) before the corporation gives effect to the cartel provision: 4 

 (i) each staff member of the corporation who is to be 5 

affected by that instance of giving effect to the cartel 6 

provision is given written notice by the corporation of 7 

the provision and of its consequences for them; and 8 

 (ii) each staff member of the corporation who is to be so 9 

affected consents to being so affected. 10 

Legal burden 11 

15  Subsection 45AP(2) 12 

Omit “defendant”, substitute “person”. 13 

16  Subsection 45AP(2) 14 

After “subsection (1)”, insert “, (1A) or (1B)”. 15 

17  At the end of section 45AP 16 

Add: 17 

Exceptions do not apply to other laws 18 

 (3) Subsections (1A) and (1B) do not exclude or limit the operation of 19 

a law of the Commonwealth or of a State or Territory that is 20 

capable of operating concurrently with this Part. 21 

18  Subsection 45AQ(1) (note) 22 

Omit “A defendant bears an evidential burden in relation to the matter 23 

in subsection (1)”, substitute “A person who wishes to rely on this 24 

subsection bears an evidential burden in relation to the matter in this 25 

subsection”. 26 
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19  Subsection 45AR(2) (note) 1 

Omit “A defendant bears an evidential burden in relation to the matter 2 

in subsection (2)”, substitute “A person who wishes to rely on this 3 

subsection bears an evidential burden in relation to the matter in this 4 

subsection”. 5 

20  Subsection 45AS(1) (note) 6 

Omit “A defendant bears an evidential burden in relation to the matter 7 

in subsection (1)”, substitute “A person who wishes to rely on this 8 

subsection bears an evidential burden in relation to the matter in this 9 

subsection”. 10 

21  Subsection 45AS(2) (note) 11 

Omit “A defendant bears an evidential burden in relation to the matter 12 

in subsection (2)”, substitute “A person who wishes to rely on this 13 

subsection bears an evidential burden in relation to the matter in this 14 

subsection”. 15 

22  Subsection 45AT(1) (note) 16 

Omit “A defendant bears an evidential burden in relation to the matter 17 

in subsection (1)”, substitute “A person who wishes to rely on this 18 

subsection bears an evidential burden in relation to the matter in this 19 

subsection”. 20 

23  Subsection 45AT(3) (note) 21 

Omit “A defendant bears an evidential burden in relation to the matter 22 

in this subsection”, substitute “A person who wishes to rely on this 23 

subsection bears an evidential burden in relation to the matter in this 24 

subsection”. 25 

24  Subsection 45AU(1) (note) 26 

Omit “A defendant bears an evidential burden in relation to the matter 27 

in subsection (1)”, substitute “A person who wishes to rely on this 28 

subsection bears an evidential burden in relation to the matter in this 29 

subsection”. 30 
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25  After section 45AU 1 

Insert: 2 

45AUA  Further exceptions for provisions that are cartel provisions 3 

because of section 45ADA—general 4 

Conduct permitted or approved under the Fair Work Act 2009 5 

 (1) In determining whether section 45AF, 45AG, 45AJ or 45AK is 6 

contravened in relation to a provision that: 7 

 (a) is a provision of a contract, arrangement or understanding; 8 

and 9 

 (b) is a cartel provision because of section 45ADA; 10 

disregard any part of the provision relating to the remuneration, 11 

conditions of employment, hours of work or working conditions of 12 

staff that is permitted or approved under the Fair Work Act 2009. 13 

Note: A person who wishes to rely on this subsection bears an evidential 14 

burden in relation to the matter in this subsection (see 15 

subsection 13.3(3) of the Criminal Code and subsection (5) of this 16 

section). 17 

Conduct permitted or approved under State or Territory industrial 18 

law 19 

 (2) In determining whether section 45AF, 45AG, 45AJ or 45AK is 20 

contravened in relation to a provision that: 21 

 (a) is a provision of a contract, arrangement or understanding; 22 

and 23 

 (b) is a cartel provision because of section 45ADA; 24 

disregard any part of the provision relating to the remuneration, 25 

conditions of employment, hours of work or working conditions of 26 

staff that is permitted or approved under a State or Territory 27 

industrial law (within the meaning of the Fair Work Act 2009). 28 

Note: A person who wishes to rely on this subsection bears an evidential 29 

burden in relation to the matter in this subsection (see 30 

subsection 13.3(3) of the Criminal Code and subsection (5) of this 31 

section). 32 
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Government wage setting 1 

 (3) To the extent that a contract, arrangement or understanding 2 

contains a provision that is a cartel provision because of 3 

section 45ADA, sections 45AF, 45AG, 45AJ and 45AK do not 4 

apply in relation to the contract, arrangement or understanding if 5 

the only parties to the contract, arrangement or understanding are: 6 

 (a) the Commonwealth and one or more authorities of the 7 

Commonwealth; or 8 

 (b) a State or Territory and one or more authorities of that State 9 

or Territory; or 10 

 (c) the Commonwealth and a State or Territory; or 11 

 (d) the Commonwealth and one or more authorities of a State or 12 

Territory; or 13 

 (e) one or more authorities of the Commonwealth and a State or 14 

Territory; or 15 

 (f) one or more authorities of the Commonwealth and one or 16 

more authorities of a State or Territory. 17 

Note: A person who wishes to rely on this subsection bears an evidential 18 

burden in relation to the matter in this subsection (see 19 

subsection 13.3(3) of the Criminal Code and subsection (5) of this 20 

section). 21 

Minimum labour standards 22 

 (4) To the extent that a contract, arrangement or understanding 23 

contains a provision that is a cartel provision because of 24 

subsection 45ADA(3), sections 45AF, 45AG, 45AJ and 45AK do 25 

not apply in relation to the contract, arrangement or understanding 26 

if: 27 

 (a) the provision gives effect to, or is for the purposes of 28 

ensuring the parties to the contract, arrangement or 29 

understanding comply with, a requirement imposed by a code 30 

or other document; and 31 

 (b) that requirement is specified in an instrument under 32 

subsection 95AG(1). 33 

Note: A person who wishes to rely on this subsection bears an evidential 34 

burden in relation to the matter in this subsection (see 35 
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subsection 13.3(3) of the Criminal Code and subsection (5) of this 1 

section). 2 

Evidential burden for civil penalty proceedings 3 

 (5) A person who wishes to rely on any of subsections (1) to (4) in 4 

relation to a contravention of section 45AJ or 45AK (about civil 5 

penalty proceedings) bears an evidential burden in relation to that 6 

matter. 7 

Exceptions do not apply to other laws 8 

 (6) None of subsections (1) to (4) exclude or limit the operation of a 9 

law of the Commonwealth or of a State or Territory that is capable 10 

of operating concurrently with this Part. 11 

45AUB  Exception for provisions that are cartel provisions because 12 

of section 45ADA—secondments—prosecution 13 

Making a contract etc. containing a section 45ADA cartel 14 

provision 15 

 (1) To the extent that a contract, arrangement or understanding 16 

contains a provision that is a cartel provision because of 17 

section 45ADA, section 45AF does not apply in relation to the 18 

contract, arrangement or understanding if the defendant proves 19 

that: 20 

 (a) the provision only relates to secondments of staff between 21 

parties to the contract, arrangement or understanding; and 22 

 (b) the provision is reasonably necessary to enable the 23 

secondment of staff between parties to the contract, 24 

arrangement or understanding; and 25 

 (c) the secondment of staff between parties to the contract, 26 

arrangement or understanding is not for the purpose of 27 

substantially lessening competition; and 28 

 (d) for a provision that is a cartel provision because of 29 

subsection 45ADA(2)—the provision has, for each secondee, 30 

the purpose or effect covered by that subsection for a period 31 

that is no longer than the period: 32 
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 (i) beginning on the day on which the secondee’s 1 

secondment begins; and 2 

 (ii) ending on the day that is 3 months after the day on 3 

which the secondee’s secondment ends or is terminated, 4 

whichever is earlier; and 5 

 (e) for a provision that is a cartel provision because of 6 

subsection 45ADA(3)—the provision has, for each secondee, 7 

the purpose or effect covered by that subsection for a period 8 

that is no longer than the duration of the secondment; and 9 

 (f) any transparency requirements prescribed by the regulations 10 

have been met. 11 

Note: A defendant bears a legal burden in relation to the matter in this 12 

section (see section 13.4 of the Criminal Code). 13 

Giving effect to a section 45ADA cartel provision 14 

 (2) Section 45AG does not apply in relation to a corporation giving 15 

effect to a cartel provision that is a cartel provision because of 16 

section 45ADA if the defendant proves that: 17 

 (a) by reason of subsection (1) of this section, section 45AF does 18 

not apply in relation to the contract, arrangement or 19 

understanding that contains the cartel provision; and 20 

 (b) before the corporation gives effect to the cartel provision: 21 

 (i) each staff member of the corporation who is to be 22 

affected by that instance of giving effect to the cartel 23 

provision by being seconded to another party to the 24 

contract, arrangement or understanding is given written 25 

notice by the corporation of the provision and of its 26 

consequences for them; and 27 

 (ii) each staff member of the corporation who is to be so 28 

seconded consents to being so affected. 29 

Note: A defendant bears a legal burden in relation to the matter in this 30 

section (see section 13.4 of the Criminal Code). 31 

Exceptions do not apply to other laws 32 

 (3) Subsections (1) and (2) do not exclude or limit the operation of a 33 

law of the Commonwealth or of a State or Territory that is capable 34 

of operating concurrently with this Part. 35 
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45AUC  Exception for provisions that are cartel provisions because 1 

of section 45ADA—secondments—civil penalty 2 

proceedings 3 

Making a contract etc. containing a section 45ADA cartel 4 

provision 5 

 (1) To the extent that a contract, arrangement or understanding 6 

contains a provision that is a cartel provision because of 7 

section 45ADA, section 45AJ does not apply to a person in relation 8 

to the contract, arrangement or understanding if the person proves 9 

that: 10 

 (a) the provision only relates to secondments of staff between 11 

parties to the contract, arrangement or understanding; and 12 

 (b) the provision is reasonably necessary to enable the 13 

secondment of staff between parties to the contract, 14 

arrangement or understanding; and 15 

 (c) the secondment of staff between parties to the contract, 16 

arrangement or understanding is not for the purpose of 17 

substantially lessening competition; and 18 

 (d) for a provision that is a cartel provision because of 19 

subsection 45ADA(2)—the provision has, for each secondee, 20 

the purpose or effect covered by that subsection for a period 21 

that is no longer than the period: 22 

 (i) beginning on the day on which the secondee’s 23 

secondment begins; and 24 

 (ii) ending on the day that is 3 months after the day on 25 

which the secondee’s secondment ends or is terminated, 26 

whichever is earlier; and 27 

 (e) for a provision that is a cartel provision because of 28 

subsection 45ADA(3)—the provision has, for each secondee, 29 

the purpose or effect covered by that subsection for a period 30 

that is no longer than the duration of the secondment; and 31 

 (f) any transparency requirements prescribed by the regulations 32 

have been met. 33 
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Giving effect to a section 45ADA cartel provision 1 

 (2) Section 45AK does not apply to a person in relation to a 2 

corporation giving effect to a cartel provision that is a cartel 3 

provision because of section 45ADA if the person proves that: 4 

 (a) by reason of subsection (1) of this section, section 45AJ does 5 

not apply in relation to the contract, arrangement or 6 

understanding that contains the cartel provision; and 7 

 (b) before the corporation gives effect to the cartel provision: 8 

 (i) each staff member of the corporation who is to be 9 

affected by that instance of giving effect to the cartel 10 

provision by being seconded to another party to the 11 

contract, arrangement or understanding is given written 12 

notice by the corporation of the provision and of its 13 

consequences for them; and 14 

 (ii) each staff member of the corporation who is to be so 15 

seconded consents to being so affected. 16 

Legal burden 17 

 (3) A person who wishes to rely on subsection (1) or (2) in relation to 18 

a contravention of section 45AJ or 45AK must prove that matter on 19 

the balance of probabilities. 20 

Exceptions do not apply to other laws 21 

 (4) Subsections (1) and (2) do not exclude or limit the operation of a 22 

law of the Commonwealth or of a State or Territory that is capable 23 

of operating concurrently with this Part. 24 

45AUD  Exception for provisions that are cartel provisions because 25 

of section 45ADA—labour hire arrangements—26 

prosecution 27 

Making a contract etc. containing a section 45ADA cartel 28 

provision 29 

 (1) To the extent that a contract, arrangement or understanding 30 

contains a provision that is a cartel provision because of 31 

section 45ADA, section 45AF does not apply in relation to the 32 
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contract, arrangement or understanding if the defendant proves 1 

that: 2 

 (a) the provision only relates to the labour hire of staff of a party 3 

to the contract, arrangement or understanding to one or more 4 

of the other parties; and 5 

 (b) the provision is reasonably necessary to enable the labour 6 

hire of staff of one party to the contract, arrangement or 7 

understanding to one or more of the other parties; and 8 

 (c) the labour hire of staff of a party to the contract, arrangement 9 

or understanding to one or more of the other parties is not for 10 

the purpose of substantially lessening competition; and 11 

 (d) for a provision that is a cartel provision because of 12 

subsection 45ADA(2)—the provision has, for each staff 13 

member to be hired out, the purpose or effect covered by that 14 

subsection for a period that is no longer than the period: 15 

 (i) beginning on the day on which the staff member’s 16 

placement begins; and 17 

 (ii) ending on the day that is 3 months after the day on 18 

which the staff member’s placement ends or is 19 

terminated, whichever is earlier; and 20 

 (e) for a provision that is a cartel provision because of 21 

subsection 45ADA(3)—the provision has, for each staff 22 

member to be hired out, the purpose or effect covered by that 23 

subsection for a period that is no longer than the duration of 24 

the staff member’s placement; and 25 

 (f) any transparency requirements prescribed by the regulations 26 

have been met. 27 

Note: A defendant bears a legal burden in relation to the matter in this 28 

section (see section 13.4 of the Criminal Code). 29 

Giving effect to a section 45ADA cartel provision 30 

 (2) Section 45AG does not apply in relation to a corporation giving 31 

effect to a cartel provision that is a cartel provision because of 32 

section 45ADA if the defendant proves that: 33 

 (a) by reason of subsection (1) of this section, section 45AF does 34 

not apply in relation to the contract, arrangement or 35 

understanding that contains the cartel provision; and 36 
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 (b) before the corporation gives effect to the cartel provision: 1 

 (i) each staff member of the corporation who is to be 2 

affected by that instance of giving effect to the cartel 3 

provision by being hired out to another party to the 4 

contract, arrangement or understanding is given written 5 

notice by the corporation of the provision and of its 6 

consequences for them; and 7 

 (ii) each staff member of the corporation who is to be so 8 

hired out consents to being so affected. 9 

Note: A defendant bears a legal burden in relation to the matter in this 10 

section (see section 13.4 of the Criminal Code). 11 

Exceptions do not apply to other laws 12 

 (3) Subsections (1) and (2) do not exclude or limit the operation of a 13 

law of the Commonwealth or of a State or Territory that is capable 14 

of operating concurrently with this Part. 15 

45AUE  Exception for provisions that are cartel provisions because 16 

of section 45ADA—labour hire arrangements—civil 17 

penalty proceedings 18 

Making a contract etc. containing a section 45ADA cartel 19 

provision 20 

 (1) To the extent that a contract, arrangement or understanding 21 

contains a provision that is a cartel provision because of 22 

section 45ADA, section 45AJ does not apply to a person in relation 23 

to the contract, arrangement or understanding if the person proves 24 

that: 25 

 (a) the provision only relates to the labour hire of staff of a party 26 

to the contract, arrangement or understanding to one or more 27 

of the other parties; and 28 

 (b) the provision is reasonably necessary to enable the labour 29 

hire of staff of one party to the contract, arrangement or 30 

understanding to one or more of the other parties; and 31 

 (c) the labour hire of staff of a party to the contract, arrangement 32 

or understanding to one or more of the other parties is not for 33 

the purpose of substantially lessening competition; and 34 
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 (d) for a provision that is a cartel provision because of 1 

subsection 45ADA(2)—the provision has, for each staff 2 

member to be hired out, the purpose or effect covered by that 3 

subsection for a period that is no longer than the period: 4 

 (i) beginning on the day on which the staff member’s 5 

placement begins; and 6 

 (ii) ending on the day that is 3 months after the day on 7 

which the staff member’s placement ends or is 8 

terminated, whichever is earlier; and 9 

 (e) for a provision that is a cartel provision because of 10 

subsection 45ADA(3)—the provision has, for each staff 11 

member to be hired out, the purpose or effect covered by that 12 

subsection for a period that is no longer than the duration of 13 

the staff member’s placement; and 14 

 (f) any transparency requirements prescribed by the regulations 15 

have been met. 16 

Giving effect to a section 45ADA cartel provision 17 

 (2) Section 45AK does not apply to a person in relation to a 18 

corporation giving effect to a cartel provision that is a cartel 19 

provision because of section 45ADA if the person proves that: 20 

 (a) by reason of subsection (1) of this section, section 45AJ does 21 

not apply in relation to the contract, arrangement or 22 

understanding that contains the cartel provision; and 23 

 (b) before the corporation gives effect to the cartel provision: 24 

 (i) each staff member of the corporation who is to be 25 

affected by that instance of giving effect to the cartel 26 

provision by being hired out to another party to the 27 

contract, arrangement or understanding is given written 28 

notice by the corporation of the provision and of its 29 

consequences for them; and 30 

 (ii) each staff member of the corporation who is to be so 31 

hired out consents to being so affected. 32 



EXPOSURE DRAFT 

EXPOSURE DRAFT 

Amendment of Competition and Consumer Act 2010  Schedule 1 

   

 

 

No.      , 2026 Competition and Fair Work Legislation Amendment (Banning Unfair 

Non-Competes) Bill 2026 

21 

  

 

Legal burden 1 

 (3) A person who wishes to rely on subsection (1) or (2) in relation to 2 

a contravention of section 45AJ or 45AK must prove that matter on 3 

the balance of probabilities. 4 

Exceptions do not apply to other laws 5 

 (4) Subsections (1) and (2) do not exclude or limit the operation of a 6 

law of the Commonwealth or of a State or Territory that is capable 7 

of operating concurrently with this Part. 8 

45AUF  Exception for provisions that are cartel provisions because 9 

of section 45ADA—drafts by professional sporting 10 

leagues—prosecution 11 

Making a contract etc. containing a section 45ADA cartel 12 

provision 13 

 (1) To the extent that a contract, arrangement or understanding 14 

contains a provision that is a cartel provision because of 15 

section 45ADA, section 45AF does not apply in relation to the 16 

contract, arrangement or understanding if the defendant proves 17 

that: 18 

 (a) the provision only relates to: 19 

 (i) the selection of a person to be a player in a professional 20 

sporting league; or 21 

 (ii) the capping, fixing, maintaining, decreasing or 22 

controlling of remuneration of players in a professional 23 

sporting league; and 24 

 (b) the provision is reasonably necessary to enable the selection 25 

of a person to be a player in a professional sporting league; 26 

and 27 

 (c) any transparency requirements prescribed by the regulations 28 

have been met. 29 

Note: A defendant bears a legal burden in relation to the matter in this 30 

section (see section 13.4 of the Criminal Code). 31 
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Giving effect to a section 45ADA cartel provision 1 

 (2) Section 45AG does not apply in relation to a corporation giving 2 

effect to a cartel provision that is a cartel provision because of 3 

section 45ADA if the defendant proves that: 4 

 (a) by reason of subsection (1) of this section, section 45AF does 5 

not apply in relation to the contract, arrangement or 6 

understanding that contains the cartel provision; and 7 

 (b) before the corporation gives effect to the cartel provision: 8 

 (i) each person covered by subsection (3) who is to be 9 

affected by that instance of giving effect to the cartel 10 

provision is given written notice by a party to the 11 

contract, arrangement or understanding of the provision 12 

and of its consequences for them; and 13 

 (ii) each person covered by subsection (3) who is to be so 14 

affected consents to being so affected. 15 

Note: A defendant bears a legal burden in relation to the matter in this 16 

section (see section 13.4 of the Criminal Code). 17 

 (3) The following persons are covered by this subsection: 18 

 (a) a person who is to be selected by the corporation to be a 19 

player in a professional sporting league; 20 

 (b) a person who is a staff member of the corporation after 21 

having been selected by the corporation to be a player in a 22 

professional sporting league. 23 

Exceptions do not apply to other laws 24 

 (4) Subsections (1) and (2) do not exclude or limit the operation of a 25 

law of the Commonwealth or of a State or Territory that is capable 26 

of operating concurrently with this Part. 27 
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45AUG  Exception for provisions that are cartel provisions because 1 

of section 45ADA—drafts by professional sporting 2 

leagues—civil penalty proceedings 3 

Making a contract etc. containing a section 45ADA cartel 4 

provision 5 

 (1) To the extent that a contract, arrangement or understanding 6 

contains a provision that is a cartel provision because of 7 

section 45ADA, section 45AJ does not apply to a person in relation 8 

to the contract, arrangement or understanding if the person proves 9 

that: 10 

 (a) the provision only relates to: 11 

 (i) the selection of a person to be a player in a professional 12 

sporting league; or 13 

 (ii) the capping, fixing, maintaining, decreasing or 14 

controlling of remuneration of players in a professional 15 

sporting league; and 16 

 (b) the provision is reasonably necessary to enable the selection 17 

of a person to be a player in a professional sporting league; 18 

and 19 

 (c) any transparency requirements prescribed by the regulations 20 

have been met. 21 

Giving effect to a section 45ADA cartel provision 22 

 (2) Section 45AK does not apply to a person in relation to a 23 

corporation giving effect to a cartel provision that is a cartel 24 

provision because of section 45ADA if the person proves that: 25 

 (a) by reason of subsection (1) of this section, section 45AJ does 26 

not apply in relation to the contract, arrangement or 27 

understanding that contains the cartel provision; and 28 

 (b) before the corporation gives effect to the cartel provision: 29 

 (i) each person covered by subsection (3) who is to be 30 

affected by that instance of giving effect to the cartel 31 

provision is given written notice by a party to the 32 

contract, arrangement or understanding of the provision 33 

and of its consequences for them; and 34 
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 (ii) each person covered by subsection (3) who is to be so 1 

affected consents to being so affected. 2 

 (3) The following persons are covered by this subsection: 3 

 (a) a person who is to be selected by the corporation to be a 4 

player in a professional sporting league; 5 

 (b) a person who is a staff member of the corporation after 6 

having been selected by the corporation to be a player in a 7 

professional sporting league. 8 

Legal burden 9 

 (4) A person who wishes to rely on subsection (1) or (2) in relation to 10 

a contravention of section 45AJ or 45AK must prove that matter on 11 

the balance of probabilities. 12 

Exceptions do not apply to other laws 13 

 (5) Subsections (1) and (2) do not exclude or limit the operation of a 14 

law of the Commonwealth or of a State or Territory that is capable 15 

of operating concurrently with this Part. 16 

26  Subsection 51(2) 17 

Omit “section 45D, 45DA, 45DB, 45E, 45EA or 48”, substitute “a 18 

provision mentioned in subsection (2AB)”. 19 

27  After subsection 51(2AA) 20 

Insert: 21 

 (2AB) Subsection (2) does not apply in relation to a contravention of any 22 

of the following provisions of this Part: 23 

 (a) section 45D, 45DA, 45DB, 45E, 45EA or 48; 24 

 (b) a provision of Division 1 to the extent that it relates to a 25 

provision of a contract, arrangement or understanding that is 26 

a cartel provision because of section 45ADA. 27 

28  At the end of Part VII 28 

Add: 29 
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Division 5—Minimum labour standards  1 

95AG  Minister may specify requirements for the purposes of 2 

subsection 45AUA(4) exception 3 

 (1) For the purposes of subsection 45AUA(4), the Minister may, by 4 

legislative instrument, specify a requirement imposed by a 5 

specified code or other document if the Minister is satisfied that: 6 

 (a) giving effect to, or complying with, the requirement would 7 

result, or would be likely to result, in a public benefit; and 8 

 (b) that benefit would outweigh any detriment to the public that 9 

would result, or would be likely to result, from that 10 

compliance. 11 

 (2) A failure to be satisfied of a matter in subsection (1) does not affect 12 

the validity of a legislative instrument made under that subsection. 13 

29  Paragraph 175(b) 14 

After “93AB(1A)(c)”, insert “to the extent that it relates to a provision 15 

that is a cartel provision because of section 45AD”. 16 

30  Paragraph 177(1)(b) 17 

After “cartel provision”, insert “because of section 45AD”. 18 

31  Paragraph 178(1)(b) 19 

Repeal the paragraph, substitute: 20 

 (b) the provision is a cartel provision: 21 

 (i) because of section 45AD; and 22 

 (ii) of the kind referred to in paragraph 93AB(1A)(c) or (d); 23 

and 24 

32  In the appropriate position in Part XIII 25 

Add: 26 
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Division 9—Application of amendments made by the 1 

Competition and Fair Work Legislation 2 

Amendment (Banning Unfair Non-Competes) Act 3 

2026 4 

194  Definitions 5 

  In this Division: 6 

commencement time means the commencement of Schedule 1 to 7 

the Competition and Fair Work Legislation Amendment (Banning 8 

Unfair Non-Competes) Act 2026. 9 

new law cartel provision means a provision of a contract, 10 

arrangement or understanding that is a cartel provision because of 11 

section 45ADA. 12 

195  Application of this Act in relation to new law cartel provisions 13 

 (1) Subject to subsection (2), this Act, as amended by Schedule 1 to 14 

the Competition and Fair Work Legislation Amendment (Banning 15 

Unfair Non-Competes) Act 2026, applies in relation to new law 16 

cartel provisions contained in contracts made, arrangements 17 

entered into, or understandings arrived at, at or after the 18 

commencement time. 19 

 (2) Subsections 45AG(1) and 45AK(1) apply at or after the 20 

commencement time in relation to new law cartel provisions 21 

contained in contracts made, arrangements entered into, or 22 

understandings arrived at, before, at or after the commencement 23 

time. 24 

Note: Subsection (2) deals with giving effect to a new law cartel provision at 25 

or after the commencement time even if the contract, arrangement or 26 

understanding that contains the new law cartel provision was entered 27 

into before that time. 28 

33  Section 45AA of Schedule 1 29 

Omit: 30 
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• A cartel provision is a provision relating to: 1 

substitute: 2 

• There are 2 kinds of cartel provisions. 3 

• One kind of cartel provision is a provision relating to: 4 

34  At the end of section 45AA of Schedule 1 5 

Add: 6 

• The other kind of cartel provision is a no-poaching provision, 7 

or a wage-fixing provision, by parties in relation to each 8 

other’s staff. 9 

35  Section 45AB of Schedule 1 10 

Insert: 11 

staff, of a party to a contract, arrangement or understanding, means 12 

an individual who is an employee of that party. 13 

Note 1: An individual’s employment status (for example, whether the person 14 

is permanent, casual or part-time) is irrelevant. 15 

Note 2: Party has an extended meaning—see section 45AC. 16 

36  Section 45AD of Schedule 1 (heading) 17 

Repeal the heading, substitute: 18 

45AD  Cartel provisions—goods and services 19 

37  After section 45AD of Schedule 1 20 

Insert: 21 
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45ADA  Cartel provisions—conduct between parties that employ 1 

staff 2 

 (1) For the purposes of this Act, a provision of a contract, arrangement 3 

or understanding is a cartel provision if: 4 

 (a) subsection (2) or (3) applies to the provision; and 5 

 (b) the provision is not already a cartel provision because of 6 

section 45AD. 7 

Note: Party has an extended meaning—see section 45AC. 8 

No-poaching provisions 9 

 (2) This subsection applies to the provision if the provision has the 10 

purpose, or has or is likely to have the effect, of directly or 11 

indirectly: 12 

 (a) preventing a party from recruiting, soliciting or hiring 13 

another party’s current, former or future staff; or 14 

 (b) imposing notification or other requirements before a party 15 

can conduct any part of, or complete, a process that results in 16 

the recruiting, soliciting or hiring of another party’s current, 17 

former or future staff. 18 

Note: Paragraph (b) includes, for example, a requirement to seek permission 19 

from, or to pay a fee to, the other party before recruiting that other 20 

party’s current, former or future staff. 21 

Wage-fixing provisions 22 

 (3) This subsection applies to the provision if the provision has the 23 

purpose, or has or is likely to have the effect, of directly or 24 

indirectly fixing, maintaining, decreasing or controlling: 25 

 (a) remuneration; or 26 

 (b) terms and conditions of employment; 27 

of the current or future staff of 2 or more parties to the contract, 28 

arrangement or understanding. 29 

Considering related provisions 30 

 (4) For the purposes of this Division, a provision of a contract, 31 

arrangement or understanding is taken to have the purpose, or to 32 
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have or be likely to have the effect, mentioned in subsection (2) or 1 

(3) if the provision, when considered together with any or all of the 2 

following provisions: 3 

 (a) the other provisions of the contract, arrangement or 4 

understanding; 5 

 (b) the provisions of another contract, arrangement or 6 

understanding, if the parties to that other contract, 7 

arrangement or understanding consist of or include at least 8 

one of the parties to the first-mentioned contract, 9 

arrangement or understanding; 10 

has that purpose, or has or is likely to have that effect. 11 

Purpose/effect of a provision 12 

 (5) For the purposes of this Division, a provision of a contract, 13 

arrangement or understanding is not to be taken not to have the 14 

purpose, or not to have or to be likely to have the effect, mentioned 15 

in subsection (2) or (3) by reason only of: 16 

 (a) the form of the provision; or 17 

 (b) the form of the contract, arrangement or understanding; or 18 

 (c) any description given to the provision, or to the contract, 19 

arrangement or understanding, by the parties. 20 

38  Section 45AO of Schedule 1 (after the heading) 21 

Insert: 22 

Section 45AD cartel provisions 23 

39  Subsection 45AO(1) of Schedule 1 24 

After “containing a cartel provision”, insert “that is a cartel provision 25 

because of section 45AD”. 26 

40  After subsection 45AO(1) of Schedule 1 27 

Insert: 28 
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Section 45ADA cartel provisions 1 

 (1A) Section 45AF does not apply in relation to a contract, arrangement 2 

or understanding containing a cartel provision that is a cartel 3 

provision because of section 45ADA if the defendant proves that: 4 

 (a) the cartel provision is: 5 

 (i) for the purposes of a joint venture; and 6 

 (ii) reasonably necessary for undertaking the joint venture; 7 

and 8 

 (b) the joint venture is for any one or more of the following: 9 

 (i) production of goods; 10 

 (ii) supply of goods or services; 11 

 (iii) acquisition of goods or services; and 12 

 (c) the joint venture is not carried on for the purpose of 13 

substantially lessening competition; and 14 

 (d) in a case where subparagraph 4J(a)(i) applies to the joint 15 

venture—the joint venture is carried on jointly by the parties 16 

to the contract, arrangement or understanding; and 17 

 (e) in a case where subparagraph 4J(a)(ii) applies to the joint 18 

venture—the joint venture is carried on by a body corporate 19 

formed by the parties to the contract, arrangement or 20 

understanding for the purpose of enabling those parties to 21 

carry on the activity mentioned in paragraph (b) jointly by 22 

means of: 23 

 (i) their joint control; or 24 

 (ii) their ownership of shares in the capital; 25 

  of that body corporate; and 26 

 (f) for a provision that is a cartel provision because of 27 

subsection 45ADA(2)—the provision has, for each staff 28 

member of a party to the contract, arrangement or 29 

understanding, the purpose or effect covered by that 30 

subsection for a period that is no longer than the period: 31 

 (i) beginning on the day on which the staff member begins 32 

to be involved in any of the activities mentioned in 33 

paragraph (b); and 34 

 (ii) ending on the day that is 3 months after the day the staff 35 

member ceases to be so involved; and 36 
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 (g) for a provision that is a cartel provision because of subsection 1 

45ADA(3)—the provision has, for each staff member of a 2 

party to the contract, arrangement or understanding, the 3 

purpose or effect covered by that subsection for a period that 4 

ends on the day the staff member ceases to be involved in 5 

any of the activities mentioned in paragraph (b); and 6 

 (h) any transparency requirements prescribed for the purposes of 7 

paragraph 45AO(2)(h) of the Competition and Consumer Act 8 

2010 have been met. 9 

 (1B) Section 45AG does not apply in relation to a corporation giving 10 

effect to a cartel provision that is a cartel provision because of 11 

section 45ADA if the defendant proves that: 12 

 (a) by reason of subsection (1A) of this section, section 45AF 13 

does not apply in relation to the contract, arrangement or 14 

understanding that contains the cartel provision; and 15 

 (b) before the corporation gives effect to the cartel provision: 16 

 (i) each staff member of the corporation who is to be 17 

affected by that instance of giving effect to the cartel 18 

provision is given written notice by the corporation of 19 

the provision and of its consequences for them; and 20 

 (ii) each staff member of the corporation who is to be so 21 

affected consents to being so affected. 22 

Exceptions do not apply to other laws 23 

 (1C) Subsections (1A) and (1B) do not exclude or limit the operation of 24 

a law of the Commonwealth or of a State or Territory that is 25 

capable of operating concurrently with this Part. 26 

41  Subsection 45AO(2) of Schedule 1 27 

After “subsection (1)”, insert “, (1A) or (1B)”. 28 

42  Section 45AP of Schedule 1 (after the heading) 29 

Insert: 30 
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Section 45AD cartel provisions 1 

43  Subsection 45AP(1) of Schedule 1 2 

Omit “in relation to a contract, arrangement or understanding containing 3 

a cartel provision if the defendant”, substitute “to a person in relation to 4 

a contract, arrangement or understanding containing a provision that is a 5 

cartel provision because of section 45AD if the person”. 6 

44  After subsection 45AP(1) of Schedule 1 7 

Insert: 8 

Section 45ADA cartel provisions 9 

 (1A) Section 45AJ does not apply to a person in relation to a contract, 10 

arrangement or understanding containing a cartel provision that is a 11 

cartel provision because of section 45ADA if the person proves 12 

that: 13 

 (a) the cartel provision is: 14 

 (i) for the purposes of a joint venture; and 15 

 (ii) reasonably necessary for undertaking the joint venture; 16 

and 17 

 (b) the joint venture is for any one or more of the following: 18 

 (i) production of goods; 19 

 (ii) supply of goods or services; 20 

 (iii) acquisition of goods or services; and 21 

 (c) the joint venture is not carried on for the purpose of 22 

substantially lessening competition; and 23 

 (d) in a case where subparagraph 4J(a)(i) applies to the joint 24 

venture—the joint venture is carried on jointly by the parties 25 

to the contract, arrangement or understanding; and 26 

 (e) in a case where subparagraph 4J(a)(ii) applies to the joint 27 

venture—the joint venture is carried on by a body corporate 28 

formed by the parties to the contract, arrangement or 29 

understanding for the purpose of enabling those parties to 30 

carry on the activity mentioned in paragraph (b) jointly by 31 

means of: 32 

 (i) their joint control; or 33 
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 (ii) their ownership of shares in the capital; 1 

  of that body corporate; and 2 

 (f) for a provision that is a cartel provision because of 3 

subsection 45ADA(2)—the provision has, for each staff 4 

member of a party to the contract, arrangement or 5 

understanding, the purpose or effect covered by that 6 

subsection for a period that is no longer than the period: 7 

 (i) beginning on the day on which the staff member begins 8 

to be involved in any of the activities mentioned in 9 

paragraph (b); and 10 

 (ii) ending on the day that is 3 months after the day the staff 11 

member ceases to be so involved; and 12 

 (g) for a provision that is a cartel provision because of subsection 13 

45ADA(3)—the provision has, for each staff member of a 14 

party to the contract, arrangement or understanding, the 15 

purpose or effect covered by that subsection for a period that 16 

ends on the day the staff member ceases to be involved in 17 

any of the activities mentioned in paragraph (b); and 18 

 (h) any transparency requirements prescribed for the purposes of 19 

paragraph 45AP(1A)(h) of the Competition and Consumer 20 

Act 2010 have been met. 21 

 (1B) Section 45AK does not apply to a person in relation to a 22 

corporation giving effect to a cartel provision that is a cartel 23 

provision because of section 45ADA if the person proves that: 24 

 (a) by reason of subsection (1A) of this section, section 45AF 25 

does not apply in relation to the contract, arrangement or 26 

understanding that contains the cartel provision; and 27 

 (b) before the corporation gives effect to the cartel provision: 28 

 (i) each staff member of the corporation who is to be 29 

affected by that instance of giving effect to the cartel 30 

provision is given written notice by the corporation of 31 

the provision and of its consequences for them; and 32 

 (ii) each staff member of the corporation who is to be so 33 

affected consents to being so affected. 34 
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Legal burden 1 

45  Subsection 45AP(2) of Schedule 1 2 

Omit “defendant”, substitute “person”. 3 

46  Subsection 45AP(2) of Schedule 1 4 

After “subsection (1)”, insert “, (1A) or (1B)”. 5 

47  At the end of section 45AP of Schedule 1 6 

Add: 7 

Exceptions do not apply to other laws 8 

 (3) Subsections (1A) and (1B) do not exclude or limit the operation of 9 

a law of the Commonwealth or of a State or Territory that is 10 

capable of operating concurrently with this Part. 11 

48  After section 45AU of Schedule 1 12 

Insert: 13 

45AUA  Further exceptions for provisions that are cartel provisions 14 

because of section 45ADA—general 15 

Conduct permitted or approved under the Fair Work Act 2009 16 

 (1) In determining whether section 45AF, 45AG, 45AJ or 45AK is 17 

contravened in relation to a provision that: 18 

 (a) is a provision of a contract, arrangement or understanding; 19 

and 20 

 (b) is a cartel provision because of section 45ADA; 21 

disregard any part of the provision relating to the remuneration, 22 

conditions of employment, hours of work or working conditions of 23 

staff that is permitted or approved under the Fair Work Act 2009. 24 

Conduct permitted or approved under State or Territory industrial 25 

law 26 

 (2) In determining whether section 45AF, 45AG, 45AJ or 45AK is 27 

contravened in relation to a provision that: 28 
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 (a) is a provision of a contract, arrangement or understanding; 1 

and 2 

 (b) is a cartel provision because of section 45ADA; 3 

disregard any part of the provision relating to the remuneration, 4 

conditions of employment, hours of work or working conditions of 5 

staff that is permitted or approved under a State or Territory 6 

industrial law (within the meaning of the Fair Work Act 2009). 7 

Government wage setting 8 

 (3) To the extent that a contract, arrangement or understanding 9 

contains a provision that is a cartel provision because of 10 

section 45ADA, sections 45AF, 45AG, 45AJ and 45AK do not 11 

apply in relation to the contract, arrangement or understanding if 12 

the only parties to the contract, arrangement or understanding are: 13 

 (a) the Commonwealth and one or more authorities of the 14 

Commonwealth; or 15 

 (b) a State or Territory and one or more authorities of that State 16 

or Territory; or 17 

 (c) the Commonwealth and a State or Territory; or 18 

 (d) the Commonwealth and one or more authorities of a State or 19 

Territory; or 20 

 (e) one or more authorities of the Commonwealth and a State or 21 

Territory; or 22 

 (f) one or more authorities of the Commonwealth and one or 23 

more authorities of a State or Territory. 24 

Minimum labour standards 25 

 (4) To the extent that a contract, arrangement or understanding 26 

contains a provision that is a cartel provision because of 27 

subsection 45ADA(3), sections 45AF, 45AG, 45AJ and 45AK do 28 

not apply in relation to the contract, arrangement or understanding 29 

if: 30 

 (a) the provision gives effect to, or is for the purposes of 31 

ensuring the parties to the contract, arrangement or 32 

understanding comply with, a requirement imposed by a code 33 

or other document; and 34 
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 (b) that requirement is specified in an instrument under 1 

subsection 95AG(1). 2 

Evidential burden 3 

 (5) A person who wishes to rely on any of subsections (1) to (4) bears 4 

an evidential burden in relation to that matter. 5 

Exceptions do not apply to other laws 6 

 (6) None of subsections (1) to (4) exclude or limit the operation of a 7 

law of the Commonwealth or of a State or Territory that is capable 8 

of operating concurrently with this Part. 9 

45AUB  Exception for provisions that are cartel provisions because 10 

of section 45ADA—secondments—prosecution 11 

Making a contract etc. containing a section 45ADA cartel 12 

provision 13 

 (1) To the extent that a contract, arrangement or understanding 14 

contains a provision that is a cartel provision because of 15 

section 45ADA, section 45AF does not apply in relation to the 16 

contract, arrangement or understanding if the defendant proves 17 

that: 18 

 (a) the provision only relates to secondments of staff between 19 

parties to the contract, arrangement or understanding; and 20 

 (b) the provision is reasonably necessary to enable the 21 

secondment of staff between parties to the contract, 22 

arrangement or understanding; and 23 

 (c) the secondment of staff between parties to the contract, 24 

arrangement or understanding is not for the purpose of 25 

substantially lessening competition; and 26 

 (d) for a provision that is a cartel provision because of 27 

subsection 45ADA(2)—the provision has, for each secondee, 28 

the purpose or effect covered by that subsection for a period 29 

that is no longer than the period: 30 

 (i) beginning on the day on which the secondee’s 31 

secondment begins; and 32 
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 (ii) ending on the day that is 3 months after the day on 1 

which the secondee’s secondment ends or is terminated, 2 

whichever is earlier; and 3 

 (e) for a provision that is a cartel provision because of 4 

subsection 45ADA(3)—the provision has, for each secondee, 5 

the purpose or effect covered by that subsection for a period 6 

that is no longer than the duration of the secondment; and 7 

 (f) any transparency requirements prescribed for the purposes of 8 

paragraph 45AUB(1)(f) of the Competition and Consumer 9 

Act 2010 have been met. 10 

Giving effect to a section 45ADA cartel provision 11 

 (2) Section 45AG does not apply in relation to a corporation giving 12 

effect to a cartel provision that is a cartel provision because of 13 

section 45ADA if the defendant proves that: 14 

 (a) by reason of subsection (1) of this section, section 45AF does 15 

not apply in relation to the contract, arrangement or 16 

understanding that contains the cartel provision; and 17 

 (b) before the corporation gives effect to the cartel provision: 18 

 (i) each staff member of the corporation who is to be 19 

affected by that instance of giving effect to the cartel 20 

provision by being seconded to another party to the 21 

contract, arrangement or understanding is given written 22 

notice by the corporation of the provision and of its 23 

consequences for them; and 24 

 (ii) each staff member of the corporation who is to be so 25 

seconded consents to being so affected. 26 

Legal burden 27 

 (3) A defendant who wishes to rely on subsection (1) or (2) must prove 28 

that matter on the balance of probabilities. 29 

Exceptions do not apply to other laws 30 

 (4) Subsections (1) and (2) do not exclude or limit the operation of a 31 

law of the Commonwealth or of a State or Territory that is capable 32 

of operating concurrently with this Part. 33 
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45AUC  Exception for provisions that are cartel provisions because 1 

of section 45ADA—secondments—civil penalty 2 

proceedings 3 

Making a contract etc. containing a section 45ADA cartel 4 

provision 5 

 (1) To the extent that a contract, arrangement or understanding 6 

contains a provision that is a cartel provision because of 7 

section 45ADA, section 45AJ does not apply to a person in relation 8 

to the contract, arrangement or understanding if the person proves 9 

that: 10 

 (a) the provision only relates to secondments of staff between 11 

parties to the contract, arrangement or understanding; and 12 

 (b) the provision is reasonably necessary to enable the 13 

secondment of staff between parties to the contract, 14 

arrangement or understanding; and 15 

 (c) the secondment of staff between parties to the contract, 16 

arrangement or understanding is not for the purpose of 17 

substantially lessening competition; and 18 

 (d) for a provision that is a cartel provision because of 19 

subsection 45ADA(2)—the provision has, for each secondee, 20 

the purpose or effect covered by that subsection for a period 21 

that is no longer than the period: 22 

 (i) beginning on the day on which the secondee’s 23 

secondment begins; and 24 

 (ii) ending on the day that is 3 months after the day on 25 

which the secondee’s secondment ends or is terminated, 26 

whichever is earlier; and 27 

 (e) for a provision that is a cartel provision because of 28 

subsection 45ADA(3)—the provision has, for each secondee, 29 

the purpose or effect covered by that subsection for a period 30 

that is no longer than the duration of the secondment; and 31 

 (f) any transparency requirements prescribed for the purposes of 32 

paragraph 45AUC(1)(f) of the Competition and Consumer 33 

Act 2010 have been met. 34 
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Giving effect to a section 45ADA cartel provision 1 

 (2) Section 45AK does not apply to a person in relation to a 2 

corporation giving effect to a cartel provision that is a cartel 3 

provision because of section 45ADA if the person proves that: 4 

 (a) by reason of subsection (1) of this section, section 45AJ does 5 

not apply in relation to the contract, arrangement or 6 

understanding that contains the cartel provision; and 7 

 (b) before the corporation gives effect to the cartel provision: 8 

 (i) each staff member of the corporation who is to be 9 

affected by that instance of giving effect to the cartel 10 

provision by being seconded to another party to the 11 

contract, arrangement or understanding is given written 12 

notice by the corporation of the provision and of its 13 

consequences for them; and 14 

 (ii) each staff member of the corporation who is to be so 15 

seconded consents to being so affected. 16 

Legal burden 17 

 (3) A person who wishes to rely on subsection (1) or (2) in relation to 18 

a contravention of section 45AJ or 45AK must prove that matter on 19 

the balance of probabilities. 20 

Exceptions do not apply to other laws 21 

 (4) Subsections (1) and (2) do not exclude or limit the operation of a 22 

law of the Commonwealth or of a State or Territory that is capable 23 

of operating concurrently with this Part. 24 

45AUD  Exception for provisions that are cartel provisions because 25 

of section 45ADA—labour hire arrangements—26 

prosecution 27 

Making a contract etc. containing a section 45ADA cartel 28 

provision 29 

 (1) To the extent that a contract, arrangement or understanding 30 

contains a provision that is a cartel provision because of 31 

section 45ADA, section 45AF does not apply in relation to the 32 
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contract, arrangement or understanding if the defendant proves 1 

that: 2 

 (a) the provision only relates to the labour hire of staff of a party 3 

to the contract, arrangement or understanding to one or more 4 

of the other parties; and 5 

 (b) the provision is reasonably necessary to enable the labour 6 

hire of staff of one party to the contract, arrangement or 7 

understanding to one or more of the other parties; and 8 

 (c) the labour hire of staff of a party to the contract, arrangement 9 

or understanding to one or more of the other parties is not for 10 

the purpose of substantially lessening competition; and 11 

 (d) for a provision that is a cartel provision because of 12 

subsection 45ADA(2)—the provision has, for each staff 13 

member to be hired out, the purpose or effect covered by that 14 

subsection for a period that is no longer than the period: 15 

 (i) beginning on the day on which the staff member’s 16 

placement begins; and 17 

 (ii) ending on the day that is 3 months after the day on 18 

which the staff member’s placement ends or is 19 

terminated, whichever is earlier; and 20 

 (e) for a provision that is a cartel provision because of 21 

subsection 45ADA(3)—the provision has, for each staff 22 

member to be hired out, the purpose or effect covered by that 23 

subsection for a period that is no longer than the duration of 24 

the staff member’s placement; and 25 

 (f) any transparency requirements prescribed for the purposes of 26 

paragraph 45AUD(1)(f) of the Competition and Consumer 27 

Act 2010 have been met. 28 

Giving effect to a section 45ADA cartel provision 29 

 (2) Section 45AG does not apply in relation to a corporation giving 30 

effect to a cartel provision that is a cartel provision because of 31 

section 45ADA if the defendant proves that: 32 

 (a) by reason of subsection (1) of this section, section 45AF does 33 

not apply in relation to the contract, arrangement or 34 

understanding that contains the cartel provision; and 35 

 (b) before the corporation gives effect to the cartel provision: 36 
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 (i) each staff member of the corporation who is to be 1 

affected by that instance of giving effect to the cartel 2 

provision by being hired out to another party to the 3 

contract, arrangement or understanding is given written 4 

notice by the corporation of the provision and of its 5 

consequences for them; and 6 

 (ii) each staff member of the corporation who is to be so 7 

hired out consents to being so affected. 8 

Legal burden 9 

 (3) A defendant who wishes to rely on subsection (1) or (2) must prove 10 

that matter on the balance of probabilities. 11 

Exceptions do not apply to other laws 12 

 (4) Subsections (1) and (2) do not exclude or limit the operation of a 13 

law of the Commonwealth or of a State or Territory that is capable 14 

of operating concurrently with this Part. 15 

45AUE  Exception for provisions that are cartel provisions because 16 

of section 45ADA—labour hire arrangements—civil 17 

penalty proceedings 18 

Making a contract etc. containing a section 45ADA cartel 19 

provision 20 

 (1) To the extent that a contract, arrangement or understanding 21 

contains a provision that is a cartel provision because of 22 

section 45ADA, section 45AJ does not apply to a person in relation 23 

to the contract, arrangement or understanding if the person proves 24 

that: 25 

 (a) the provision only relates to the labour hire of staff of a party 26 

to the contract, arrangement or understanding to one or more 27 

of the other parties; and 28 

 (b) the provision is reasonably necessary to enable the labour 29 

hire of staff of one party to the contract, arrangement or 30 

understanding to one or more of the other parties; and 31 
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 (c) the labour hire of staff of a party to the contract, arrangement 1 

or understanding to one or more of the other parties is not for 2 

the purpose of substantially lessening competition; and 3 

 (d) for a provision that is a cartel provision because of 4 

subsection 45ADA(2)—the provision has, for each staff 5 

member to be hired out, the purpose or effect covered by that 6 

subsection for a period that is no longer than the period: 7 

 (i) beginning on the day on which the staff member’s 8 

placement begins; and 9 

 (ii) ending on the day that is 3 months after the day on 10 

which the staff member’s placement ends or is 11 

terminated, whichever is earlier; and 12 

 (e) for a provision that is a cartel provision because of 13 

subsection 45ADA(3)—the provision has, for each staff 14 

member to be hired out, the purpose or effect covered by that 15 

subsection for a period that is no longer than the duration of 16 

the staff member’s placement; and 17 

 (f) any transparency requirements prescribed for the purposes of 18 

paragraph 45AUE(1)(f) of the Competition and Consumer 19 

Act 2010 have been met. 20 

Giving effect to a section 45ADA cartel provision 21 

 (2) Section 45AK does not apply to a person in relation to a 22 

corporation giving effect to a cartel provision that is a cartel 23 

provision because of section 45ADA if the person proves that: 24 

 (a) by reason of subsection (1) of this section, section 45AJ does 25 

not apply in relation to the contract, arrangement or 26 

understanding that contains the cartel provision; and 27 

 (b) before the corporation gives effect to the cartel provision: 28 

 (i) each staff member of the corporation who is to be 29 

affected by that instance of giving effect to the cartel 30 

provision by being hired out to another party to the 31 

contract, arrangement or understanding is given written 32 

notice by the corporation of the provision and of its 33 

consequences for them; and 34 

 (ii) each staff member of the corporation who is to be so 35 

hired out consents to being so affected. 36 
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Legal burden 1 

 (3) A person who wishes to rely on subsection (1) or (2) in relation to 2 

a contravention of section 45AJ or 45AK must prove that matter on 3 

the balance of probabilities. 4 

Exceptions do not apply to other laws 5 

 (4) Subsections (1) and (2) do not exclude or limit the operation of a 6 

law of the Commonwealth or of a State or Territory that is capable 7 

of operating concurrently with this Part. 8 

45AUF  Exception for provisions that are cartel provisions because 9 

of section 45ADA—drafts by professional sporting 10 

leagues—prosecution 11 

Making a contract etc. containing a section 45ADA cartel 12 

provision 13 

 (1) To the extent that a contract, arrangement or understanding 14 

contains a provision that is a cartel provision because of 15 

section 45ADA, section 45AF does not apply in relation to the 16 

contract, arrangement or understanding if the defendant proves 17 

that: 18 

 (a) the provision only relates to: 19 

 (i) the selection of a person to be a player in a professional 20 

sporting league; or 21 

 (ii) the capping, fixing, maintaining, decreasing or 22 

controlling of remuneration of players in a professional 23 

sporting league; and 24 

 (b) the provision is reasonably necessary to enable the selection 25 

of a person to be a player in a professional sporting league; 26 

and 27 

 (c) any transparency requirements prescribed for the purposes of 28 

paragraph 45AUF(1)(c) of the Competition and Consumer 29 

Act 2010 have been met. 30 
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Giving effect to a section 45ADA cartel provision 1 

 (2) Section 45AG does not apply in relation to a corporation giving 2 

effect to a cartel provision that is a cartel provision because of 3 

section 45ADA if the defendant proves that: 4 

 (a) by reason of subsection (1) of this section, section 45AF does 5 

not apply in relation to the contract, arrangement or 6 

understanding that contains the cartel provision; and 7 

 (b) before the corporation gives effect to the cartel provision: 8 

 (i) each person covered by subsection (3) who is to be 9 

affected by that instance of giving effect to the cartel 10 

provision is given written notice by a party to the 11 

contract, arrangement or understanding of the provision 12 

and of its consequences for them; and 13 

 (ii) each person covered by subsection (3) who is to be so 14 

affected consents to being so affected. 15 

 (3) The following persons are covered by this subsection: 16 

 (a) a person who is to be selected by the corporation to be a 17 

player in a professional sporting league; 18 

 (b) a person who is a staff member of the corporation after 19 

having been selected by the corporation to be a player in a 20 

professional sporting league. 21 

Legal burden 22 

 (4) A defendant who wishes to rely on subsection (1) or (2) must prove 23 

that matter on the balance of probabilities. 24 

Exceptions do not apply to other laws 25 

 (5) Subsections (1) and (2) do not exclude or limit the operation of a 26 

law of the Commonwealth or of a State or Territory that is capable 27 

of operating concurrently with this Part. 28 
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45AUG  Exception for provisions that are cartel provisions because 1 

of section 45ADA—drafts by professional sporting 2 

leagues—civil penalty proceedings 3 

Making a contract etc. containing a section 45ADA cartel 4 

provision 5 

 (1) To the extent that a contract, arrangement or understanding 6 

contains a provision that is a cartel provision because of 7 

section 45ADA, section 45AJ does not apply to a person in relation 8 

to the contract, arrangement or understanding if the person proves 9 

that: 10 

 (a) the provision only relates to: 11 

 (i) the selection of a person to be a player in a professional 12 

sporting league; or 13 

 (ii) the capping, fixing, maintaining, decreasing or 14 

controlling of remuneration of players in a professional 15 

sporting league; and 16 

 (b) the provision is reasonably necessary to enable the selection 17 

of a person to be a player in a professional sporting league; 18 

and 19 

 (c) any transparency requirements prescribed for the purposes of 20 

paragraph 45AUG(1)(c) of the Competition and Consumer 21 

Act 2010 have been met. 22 

Giving effect to a section 45ADA cartel provision 23 

 (2) Section 45AK does not apply to a person in relation to a 24 

corporation giving effect to a cartel provision that is a cartel 25 

provision because of section 45ADA if the person proves that: 26 

 (a) by reason of subsection (1) of this section, section 45AJ does 27 

not apply in relation to the contract, arrangement or 28 

understanding that contains the cartel provision; and 29 

 (b) before the corporation gives effect to the cartel provision: 30 

 (i) each person covered by subsection (3) who is to be 31 

affected by that instance of giving effect to the cartel 32 

provision is given written notice by a party to the 33 

contract, arrangement or understanding of the provision 34 

and of its consequences for them; and 35 
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 (ii) each person covered by subsection (3) who is to be so 1 

affected consents to being so affected. 2 

 (3) The following persons are covered by this subsection: 3 

 (a) a person who is to be selected by the corporation to be a 4 

player in a professional sporting league; 5 

 (b) a person who is a staff member of the corporation after 6 

having been selected by the corporation to be a player in a 7 

professional sporting league. 8 

Legal burden 9 

 (4) A person who wishes to rely on subsection (1) or (2) in relation to 10 

a contravention of section 45AJ or 45AK must prove that matter on 11 

the balance of probabilities. 12 

Exceptions do not apply to other laws 13 

 (5) Subsections (1) and (2) do not exclude or limit the operation of a 14 

law of the Commonwealth or of a State or Territory that is capable 15 

of operating concurrently with this Part. 16 

49  Subsection 51(2) of Schedule 1 17 

Omit “section 45D, 45DA, 45E, 45EA or 48”, substitute “a provision 18 

mentioned in subsection (2AB)”. 19 

50  After subsection 51(2AA) of Schedule 1 20 

Insert: 21 

 (2AB) Subsection (2) does not apply to a contravention of any of the 22 

following provisions of this Part: 23 

 (a) section 45D, 45DA, 45E, 45EA or 48; 24 

 (b) a provision of Division 1 to the extent that it relates to a 25 

provision of a contract, arrangement or understanding that is 26 

a cartel provision because of section 45ADA. 27 
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Schedule 2—Amendment of Fair Work Act 1 

2009 2 

   3 

Fair Work Act 2009 4 

1  Section 12 5 

Insert: 6 

annualised full-time equivalent earnings: see section 333Y. 7 

Commonwealth body means any of the following: 8 

 (a) a department of the Commonwealth; 9 

 (b) an agency or other instrumentality of the Commonwealth; 10 

 (c) a Commonwealth authority; 11 

 (d) a subsidiary of a Commonwealth authority; 12 

 (e) an employing individual (within the meaning of the Members 13 

of Parliament (Staff) Act 1984). 14 

co-worker non-solicitation term: see section 23C. 15 

employment arrangement: see section 23D. 16 

non-compete term: see section 23E. 17 

post-employment restraint of trade term: see section 23F. 18 

State or Territory body means: 19 

 (a) a Department of a State or Territory; or 20 

 (b) an instrumentality of a State or Territory, including a body 21 

corporate established, or continued in existence, for a public 22 

purpose by or under a law of a State or Territory; or 23 

 (c) a company in which the controlling interest is held by any 24 

one of the following persons, or by 2 or more of the 25 

following persons together: 26 

 (i) the Crown in right of a State or Territory; 27 

 (ii) a person or body covered by paragraph (b); 28 

 (iii) a person or body covered by subparagraph (i) or (ii). 29 
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2  Paragraph 5(8)(b) 1 

Omit all the words after “fixed term contracts,”, substitute “employee 2 

right to disconnect, preservation of employer-funded paid parental 3 

leave, and prohibitions on post-employment restraint of trade terms)”. 4 

3  After section 23B 5 

Insert: 6 

23C  Meaning of co-worker non-solicitation term 7 

 (1) A co-worker non-solicitation term is a term or condition of 8 

employment that restricts or prohibits an employee from recruiting, 9 

or attempting to recruit, a person covered by subsection (2) to: 10 

 (a) be involved in any business or undertaking subsequent to the 11 

person’s employment; or 12 

 (b) commence subsequent employment. 13 

 (2) The persons are any person who carries out, or who has previously 14 

carried out, work in any capacity for the employee’s employer, 15 

including work as: 16 

 (a) an employee; or 17 

 (b) a contractor or subcontractor; or 18 

 (c) an employee of a contractor or subcontractor; or 19 

 (d) an employee of a labour hire company who has been 20 

assigned to work for the employer; or 21 

 (e) an outworker; or 22 

 (f) an apprentice or trainee; or 23 

 (g) a student gaining work experience; or 24 

 (h) a volunteer. 25 

 (3) Despite subsection (1), a term or condition of employment is not a 26 

co-worker non-solicitation term if the term or condition gives 27 

effect to, or is authorised or imposed by, a provision of a law of the 28 

Commonwealth, a State or a Territory. 29 
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23D  Meaning of employment arrangement 1 

 (1) Each of the following things is an employment arrangement 2 

between an employer and an employee: 3 

 (a) a contract of employment; 4 

 (b) a deed between the employer and the employee; 5 

 (c) a workplace policy established by the employer that applies 6 

to the employee; 7 

 (d) any other agreement or arrangement, whether written or 8 

unwritten, that regulates the relationship between the 9 

employer and employee. 10 

 (2) Despite subsection (1), a fair work instrument is not an 11 

employment arrangement. 12 

23E  Meaning of non-compete term 13 

 (1) A non-compete term is a term or condition of employment that 14 

restricts, prohibits or prevents the employee from, or adversely 15 

affects the employee for, seeking to: 16 

 (a) be involved in any business or undertaking subsequent to the 17 

employee’s employment; or 18 

 (b) commence subsequent employment. 19 

 (2) A term or condition of employment is not a non-compete term 20 

only because the term or condition: 21 

 (a) restricts, prohibits or prevents the employee from using or 22 

disclosing confidential information that has come to the 23 

knowledge or into the possession of the employee by reason 24 

of the employee being, or having been, an employee of the 25 

employer; or 26 

 (b) provides for additional remuneration, or other employment 27 

benefit, to encourage retention of the employee; or 28 

 (c) relates to the agreed notice period that is to apply if the 29 

employee or employer notifies an intention to cease that 30 

employment. 31 

 (3) Despite subsection (1), a term or condition of employment is not a 32 

non-compete term if the term or condition gives effect to, or is 33 
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authorised or imposed by, a provision of a law of the 1 

Commonwealth, a State or a Territory. 2 

23F  Meaning of post-employment restraint of trade term 3 

 (1) Each of the following is a post-employment restraint of trade 4 

term: 5 

 (a) a co-worker non-solicitation term; 6 

 (b) a non-compete term; 7 

 (c) any other restraint of trade term that applies, or purports to 8 

apply, to an employee after the termination of the employee’s 9 

employment. 10 

 (2) Despite subsection (1), a term is not a post-employment restraint 11 

of trade term if the term gives effect to, or is authorised or imposed 12 

by, a provision of a law of the Commonwealth, a State or a 13 

Territory. 14 

4  At the end of Subdivision D of Division 3 of Part 2-3 15 

Add: 16 

155A  Restraint of trade terms 17 

  A modern award must not include a non-compete term or a 18 

co-worker non-solicitation term. 19 

5  At the end of section 194 20 

Add: 21 

 ; or (i) a non-compete term; or 22 

 (j) a co-worker non-solicitation term. 23 

6  At the end of section 321 24 

Add: 25 

Division 8 is about restrictions on post-employment restraint of 26 

trade terms. 27 
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An employment arrangement for an employee whose annualised 1 

full-time equivalent earnings are equal to or less than the high 2 

income threshold, or who is a casual employee or pieceworker, 3 

must not include a non-compete term. A prohibited non-compete 4 

term is of no effect and may not be enforced. A permitted 5 

non-compete term or other post-restraint of trade term must 6 

comply with certain requirements. 7 

An employment arrangement must not include a co-worker 8 

non-solicitation term. A co-worker non-solicitation term is of no 9 

effect and may not be enforced. 10 

An exception to these restrictions applies for some 11 

Commonwealth, State and Territory bodies in certain 12 

circumstances. 13 

7  At the end of Part 2-9 14 

Add: 15 

Division 8—Restrictions on post-employment restraint of 16 

trade terms 17 

Subdivision A—Annualised full-time equivalent earnings 18 

333Y  Meaning of annualised full-time equivalent earnings 19 

 (1) The annualised full-time equivalent earnings of an employee at a 20 

particular time are: 21 

 (a) if the employee is a full-time employee—the amount of 22 

earnings the employee would be entitled to if the employee 23 

were to work for the period of 12 months beginning at that 24 

time; or 25 

 (b) if the employee is not a full-time employee—the amount of 26 

earnings the employee would be entitled to if the employee 27 

were to work for the period of 12 months beginning at that 28 

time on a full-time basis at the same rate of earnings. 29 

Note: For the definition of earnings, see section 332. 30 
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 (2) For the purposes of paragraph (1)(a) or (b), disregard any wage 1 

increase that may apply to the employee during the period referred 2 

to in that paragraph. 3 

Subdivision B—Restrictions on non-compete terms 4 

333Z  Employees not subject to non-compete terms 5 

 (1) Subject to this Division, an employee has a right to be free of a 6 

non-compete term. 7 

 (2) Subsection (1) does not apply to an employee, other than a casual 8 

employee or pieceworker, at a particular time if the employee’s 9 

annualised full-time equivalent earnings exceed the high income 10 

threshold at that time. 11 

Note: An exception also applies in limited circumstances related to 12 

Australia’s defence or national security, or the integrity of a 13 

Government or Commonwealth, State or Territory body: see section 14 

333ZD. The Minister and certain other persons may also declare that 15 

this section does not apply to certain Commonwealth, State or 16 

Territory bodies: see section 333ZE. 17 

333ZA  Prohibition on inclusion of non-compete terms 18 

  An employer contravenes this section if: 19 

 (a) the employer enters into or establishes an employment 20 

arrangement with an employee; and 21 

 (b) at the time the employment arrangement takes effect, either 22 

or both of the following apply: 23 

 (i) the employee’s annualised full-time equivalent earnings 24 

are equal to or less than the high income threshold; 25 

 (ii) the employee is a casual employee or a pieceworker; 26 

and 27 

 (c) the employment arrangement includes a non-compete term. 28 

Note 1: This section is a civil remedy provision (see Part 4-1). 29 

Note 2: An exception applies in limited circumstances related to Australia’s 30 

defence or national security, or the integrity of a Government or 31 

Commonwealth, State or Territory body: see section 333ZD. The 32 

Minister and certain other persons may also declare that this section 33 
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does not apply to certain Commonwealth, State or Territory bodies: 1 

see section 333ZE. 2 

333ZB  Prohibited non-compete term of no effect 3 

Contravening non-compete term has no effect 4 

 (1) A non-compete term included in an employment arrangement 5 

entered into or established by an employer in contravention of 6 

section 333ZA (which deals with prohibiting the inclusion of 7 

non-compete terms) is of no effect. 8 

Permitted non-compete term may cease to have effect 9 

 (2) Subsections (3) and (4) apply to a non-compete term that is 10 

included in an employment arrangement between an employer and 11 

employee at a time when that inclusion does not contravene 12 

subsection 333ZA because the employee’s annualised full-time 13 

equivalent earnings exceed the high income threshold. 14 

 (3) The non-compete term has no effect at a time if the term is 15 

inconsistent with section 333Z (about employee rights relating to 16 

non-compete terms) because the employee’s annualised full-time 17 

equivalent earnings are equal to or less than the high income 18 

threshold at that time. 19 

 (4) If the employee’s employment is terminated, the non-compete term 20 

has no effect if, immediately before the end of that employment, 21 

the non-compete term had no effect because of subsection (3). 22 

333ZC  Prohibition on enforcing prohibited non-compete terms 23 

  An employer contravenes this section if: 24 

 (a) the employer has entered into or established an employment 25 

arrangement with an employee; and 26 

 (b) the employment arrangement includes a non-compete term 27 

(whether the term was included at the time the employment 28 

arrangement was entered into or established, or at a later 29 

time); and 30 
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 (c) the employer seeks, or threatens, to enforce the non-compete 1 

term at a time when the term has no effect because of section 2 

333ZB. 3 

Note 1: This section is a civil remedy provision (see Part 4-1). 4 

Note 2: Under subsection 333ZB(3), a non-compete term has no effect at a 5 

time if the employee’s annualised full-time equivalent earnings are 6 

equal to or less than the high income threshold at that time. 7 

Note 3: An exception applies in limited circumstances related to Australia’s 8 

defence or national security, or the integrity of a Government or 9 

Commonwealth, State or Territory body: see section 333ZD. The 10 

Minister and certain other persons or entities may also declare that this 11 

section does not apply to certain Commonwealth, State or Territory 12 

bodies: see section 333ZE. 13 

333ZD  No prejudice to Australia’s defence, national security etc. 14 

 (1) An employer that is a Commonwealth body or a State or Territory 15 

body does not contravene section 333ZA or 333ZC to the extent 16 

that the body engages in conduct to prevent prejudice (whether 17 

actual or perceived) to: 18 

 (a) Australia’s defence; or 19 

 (b) Australia’s national security; or 20 

 (c) the integrity of: 21 

 (i) a Commonwealth body or a State or Territory body; or 22 

 (ii) the Commonwealth Government or a State or Territory 23 

Government. 24 

 (2) The right of an employee under subsection 333Z(1) to be free of a 25 

non-compete term does not apply to the extent that the right is 26 

inconsistent with the conduct of an employer referred to in 27 

subsection (1) of this section. 28 

 (3) To avoid doubt, subsections (1) and (2) do not affect the operation 29 

of section 333ZJ (requirements for permitted post-employment 30 

restraint of trade terms). 31 

Note: A post-employment restraint of trade term included in an employment 32 

arrangement by a Commonwealth body or State or Territory body for 33 

a reason mentioned in subsection (1) must meet the requirements in 34 

section 333ZJ. 35 
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333ZE  Declarations by Minister etc. 1 

Minister may make declaration 2 

 (1) A Commonwealth, State or Territory Minister, or an Agency Head 3 

(within the meaning of the Public Service Act 1999) may, in 4 

writing, request the Minister to make a declaration under 5 

subsection (2) in relation to a particular Commonwealth body or 6 

State or Territory body. 7 

 (2) Without limiting section 333ZD, the Minister may, by legislative 8 

instrument, declare that one or more of the following do not apply 9 

in relation to a particular Commonwealth body or State or Territory 10 

body: 11 

 (a) section 333Z; 12 

 (b) section 333ZA; 13 

 (c) section 333ZB; 14 

 (d) section 333ZC. 15 

 (3) A declaration under subsection (2) may only be made: 16 

 (a) if the Minister is satisfied that the application of those 17 

sections in relation to the body would be, could reasonably 18 

be expected to be, or could create the perception of being, 19 

prejudicial to: 20 

 (i) Australia’s defence; or 21 

 (ii) Australia’s national security; or 22 

 (iii) the integrity of a Commonwealth Government or State 23 

or Territory Government, or of a Commonwealth body 24 

or a State or a Territory body; and 25 

 (b) on request under subsection (1). 26 

 (4) The Minister may specify conditions in a declaration relating to 27 

when a provision specified in the declaration does not apply to the 28 

Commonwealth body or State or Territory body. 29 

Declarations by other persons 30 

 (5) Without limiting subsection (2), any of the following persons may, 31 

by legislative instrument, declare that all or specified provisions of 32 
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this Subdivision do not apply in relation to a person carrying out 1 

work for that person or a specified activity: 2 

 (a) the Chief of the Defence Force; 3 

 (b) the Director-General of Security; 4 

 (c) the Director-General of the Australian Secret Intelligence 5 

Service; 6 

 (d) the CEO of the Australian Crime Commission. 7 

 (6) The person must not make the declaration unless the Minister has, 8 

by notice in writing, approved the making of the declaration. 9 

Provision for the avoidance of doubt 10 

 (7) To avoid doubt, a declaration under subsection (2) or (5) does not 11 

affect the operation of section 333ZJ (requirements for permitted 12 

post-employment restraint of trade terms). 13 

Note: Under section 333ZJ, a post-employment restraint of trade term 14 

included in an employment arrangement must be for a legitimate 15 

interest and meet certain other requirements. 16 

Subdivision C—Prohibitions on co-worker non-solicitation 17 

terms 18 

333ZF  Employees not subject to co-worker non-solicitation terms 19 

  An employee has a right to be free of a co-worker non-solicitation 20 

term. 21 

333ZG  Prohibition on co-worker non-solicitation terms 22 

  An employer contravenes this section if: 23 

 (a) the employer enters into or establishes an employment 24 

arrangement with an employee; and 25 

 (b) the employment arrangement includes a co-worker 26 

non-solicitation term. 27 

Note: This section is a civil remedy provision (see Part 4-1). 28 
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333ZH  Prohibited co-worker non-solicitation term of no effect 1 

  A co-worker non-solicitation term included in an employment 2 

arrangement entered into or established by an employer in 3 

contravention of section 333ZG is of no effect. 4 

Subdivision D—Requirements for restraint of trade terms 5 

333ZJ  Requirements for permitted restraint of trade terms 6 

Term must be for legitimate interest etc. 7 

 (1) A post-employment restraint of trade term included in an 8 

employment arrangement between an employer and an employee 9 

must: 10 

 (a) be necessary for one or more of the reasons set out in 11 

subsection (2); and 12 

 (b) be reasonable. 13 

Note: The requirement in this subsection must be met for any permitted 14 

non-compete term as well as any post-employment restraint of trade 15 

term other than a prohibited co-worker non-solicitation term. A 16 

non-compete term may be included in an employment arrangement if: 17 

(a) the employee is not a casual employee or a pieceworker, and the 18 

employee’s annualised full-time equivalent earnings exceed the 19 

high income threshold; or 20 

(b) the exception in section 333ZD applies; or 21 

(c) the term is allowed by a declaration under section 333ZE. 22 

 (2) The reasons are: 23 

 (a) to protect against the use or disclosure of confidential 24 

information that has come to the knowledge or into the 25 

possession of the employee by reason of the employee being, 26 

or having been, an employee of the employer; or 27 

 (b) to protect against the use of, or disclosure of the existence of, 28 

professional or personal relationships with customers, clients 29 

or professional networks that the employee has gained by 30 

reason of the employee being, or having been, an employee 31 

of the employer; or 32 
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 (c) if subsection 333ZD(1), or a declaration under 1 

subsection 333ZE(2) or (5), applies to the employer—to 2 

prevent prejudice (whether actual or perceived) to: 3 

 (i) Australia’s defence; or 4 

 (ii) Australia’s national security; or 5 

 (iii) the integrity of a Commonwealth body or a State or 6 

Territory body, or of the Commonwealth Government 7 

or a State or Territory Government. 8 

 (3) In determining whether a post-employment restraint of trade term 9 

included in an employment arrangement is reasonable for the 10 

purposes of paragraph (1)(b), regard must be had to: 11 

 (a) whether the term goes no further than is necessary for the 12 

reasons set out in subsection (2) (as applicable); and 13 

 (b) whether the term is reasonable with respect to the 14 

relationship between the employer and the employee. 15 

 (4) Subsection (3) does not limit the matters to which regard may be 16 

had in making the determination. 17 

Cascading non-compete terms not permitted 18 

 (5) An employment arrangement must not include a post-employment 19 

restraint of trade term containing alternative restrictions that are 20 

directed at ensuring the validity of at least one such restriction. 21 

Example: A contract of employment containing a non-compete term that 22 

purports to prohibit an employee from commencing subsequent 23 

employment within a 25km radius of the employer, or failing that, a 24 

15km radius, would contravene this subsection. 25 

Prohibited post-employment restraint of trade term is of no effect 26 

 (6) If an employer enters into, establishes, or varies, an employment 27 

arrangement that includes a post-employment restraint of trade 28 

term that contravenes subsection (1) or (5): 29 

 (a) the term is taken to have no effect; and 30 

 (b) the contravention is taken not to affect the validity of any 31 

other term of the employment arrangement. 32 
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8  Subsection 539(2) (after item 10F of the table) 1 

Insert: 2 

10G 333ZA 

333ZC 

333ZG 

(a) a prospective 

employee; 

(b) an employee; 

(c) an employee 

organisation; 

(d) an inspector 

(a) the Federal 

Court; 

(b) the Federal 

Circuit and 

Family 

Court of 

Australia 

(Division 2); 

(c) an eligible 

State or 

Territory 

court 

For a serious 

contravention

—600 penalty 

units; or 

otherwise—60 

penalty units 

9  In the appropriate position in Schedule 1 3 

Insert: 4 

Part 25—Amendments made by the Competition 5 

and Fair Work Legislation Amendment 6 

(Banning Unfair Non-Competes) Act 2026 7 

Division 1—Definitions 8 

142  Definitions 9 

  In this Part: 10 

amended Act means this Act as amended by the Competition and 11 

Fair Work Legislation Amendment (Banning Unfair 12 

Non-Competes) Act 2026. 13 

commencement day means the day this Part commences. 14 
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Division 2—Amendments made by Schedule 2 to the 1 

Competition and Fair Work Legislation 2 

Amendment (Banning Unfair Non Competes) Act 3 

2026 4 

143  Post-employment restraint of trade terms 5 

Application of restrictions on non-compete terms 6 

 (1) Sections 333Z (employees not subject to non-compete terms) and 7 

333ZB (prohibited non-compete term of no effect) of the amended 8 

Act apply in relation to a non-compete term included in an 9 

employment arrangement between an employer and an employee 10 

on or after the commencement day, whether that arrangement is 11 

entered into or established before, on or after that day. 12 

 (2) Sections 333Z (employees not subject to non-compete terms) and 13 

333ZB (prohibited non-compete term of no effect) of the amended 14 

Act apply as set out in subsection (3) if: 15 

 (a) an employer enters into or establishes an employment 16 

arrangement with an employee before the commencement 17 

day; and 18 

 (b) the employment arrangement includes a non-compete term; 19 

and 20 

 (c) after the commencement day, the employment arrangement is 21 

varied. 22 

 (3) The sections apply in relation to the term after that variation. 23 

Application of civil remedy provisions 24 

 (4) Sections 333ZA (prohibition on inclusion of non-compete terms) 25 

and 333ZG (prohibition on co-worker non-solicitation term) of the 26 

amended Act apply in relation to an employment arrangement 27 

entered into or established after the end of the period of 6 months 28 

beginning on the commencement day. 29 

 (5) Section 333ZC (prohibition on enforcing prohibited non-compete 30 

terms) of the amended Act applies in relation to an employment 31 
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arrangement entered into or established on or after the 1 

commencement day. 2 

Application to co-worker non-solicitation terms 3 

 (6) Sections 333ZF (employees not subject to co-worker 4 

non-solicitation terms) and 333ZH (prohibited co-worker 5 

non-solicitation term of no effect) of the amended Act apply in 6 

relation to a co-worker non-solicitation term included in an 7 

employment arrangement between an employer and an employee 8 

on or after the commencement day, whether that arrangement is 9 

entered into or established before, on or after that day. 10 

 (7) Sections 333ZF (employees not subject to co-worker 11 

non-solicitation terms) and 333ZH (prohibited co-worker 12 

non-solicitation term of no effect) of the amended Act apply as set 13 

out in subsection (8) if: 14 

 (a) an employment arrangement is entered into or established 15 

before the commencement day; and 16 

 (b) the employment arrangement includes a co-worker non-17 

solicitation term; and 18 

 (c) after the commencement day, the employment arrangement is 19 

varied. 20 

 (8) The sections apply in relation to the term after that variation. 21 

Application to enterprise agreements 22 

 (9) The amendments of section 194 of the amended Act made by this 23 

Schedule apply in relation to an enterprise agreement if: 24 

 (a) the enterprise agreement is made on or after the 25 

commencement day; or 26 

 (b) the enterprise agreement is made before that day and does not 27 

include a non-compete term or a co-worker non-solicitation 28 

term. 29 

 30 


